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ON APPEAL FROM A JUDGMENT 


OF THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


Appellant J: n Macvougal Pena seeks rehearing, with a 


suggestion for rehearing en kanc, from a ji yment of this 
Court (Moore, Feinberg, and Meskill, C.JJ.) entered on Decem- 
ber 1, 1976, which conflicts with and impairs the precedential 
value of earlier decisions of this Court. On appeal, appel- 


lant challenged his conviction for interstate transportation 


of stolen securities and coins and conspiracy to co so (18 
U.S.C. §§371, 2314) cn the grounds that the evidence was in- 
sufficient to suprort his conviction énd that, in any event, 
the trial judge committed reversible error in failing to charge 
that knowing presence does not, alone, establish the requisite 
participation. United States v. Garguilo, 310 F.2d 249, 254- 
255: (24 Cir. 1962); United States v. Terrell, 474 F.2d 872, S76 
(2a Cir. 1973). 

Without analy'*.s, the panel declined to grant relief on 
what was conceded by the Government to be an error in the 
charge. The reason for the summary rejection of this issue 
was that trial counsel had failed to object. Ignored by the 
panel in order to reach this conclusion was what this Court 
made clear in United States v. Garguilo, supra, and United 
States v. Terrel, supra -=- that when a case is factually close, 
as this case most assuredly was, the failure to so instruct 
is plain error. 

The logic of those earlier decisions is unassailable. 

The concern of the Court there, a concern apparently absent 
here, was th-* where the prosecution's case is built on the 
defendant's knowing presence, an uninstructed jury might well 
conclude that that fact alone was enough to convict. This is 
so even though the chuzge may direct that a finding of par- 
ticipation is a requisite to conviction since, as here, there 


is nothing to inform the jury further that presence with know- 


ledge does not amount to participation. 


Viewing the facts in this case set forth in the decision, 
only eviderce against appellant Pena establishec 
present with his friend and lover, Kingsley Rotardier, in 
Virgin Islands at a time when the property was stolen, and 
fork when Rotardier negotiated to dispose of the pro- 
perty. In this context, the "mere knowing presence" instruc- 


tion was critical to a fair determination of the case. What 


Judge Friendly said in United States v. Garguilc, supra, 310 


F.2d at 254, is particularly applicable to the instant appeal: 


-.- The closeness of the issue against [the 
defendant] imposed an obligation on the trial 
judge to instruct the jury with extreme pre- 
cision, as he realized, and on us to review 
the charge with what, in a less doubtful case, 
would be undue meticulousness. See Glasser v. 
United States, 315 U.S. 60, 67 (1942); United 
states v. Persico, 350 F.2d 534, 536 (2d Cir. 
1962). Reading the entire charge, we c2nnot 
overcome a fear that the judge, quite unwit- 
tingly and simply by emphasis, may have led 
the jury to believe that a finding of pre- 
sence and knowledge on the part of [the defen- 
dant] was enough for conviction. 
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--- Never were the jurors told in plain words 
that mere presence and guilty knowledge on the 
part of [the defendant] would not suffice un- 
less they were also convinced beyond a reason- 
able doubt that [the defendant] was doing some- 
thing to forward the crime -- that he was a 
participant rather than merely a knowing spec- 
tator. In the usual case we should not think 
of finding reversible error in such a charge 
when there was no objection, or perhaps even 

if there had been. However, in the exceptional 
circumstances here presented, and in the light 
of our powers under 28 U.S.C. §2106 and F.R. 
Crim.P. 52(b), we helieve that the interests 

of justice as between the Government and [the 
defendant] will best be served by reversal 

and remand for a new trial. 
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While the panel's opinion pays lip service to the require- 
ment that the instruction be given in the future, in reality 
what it has done in this case hy declining to reverse is to 
Genigrate the force of the earlier decisions of this Court. 

In United States v. Terrel, decided some three years prior 
to the second* trial in this case, this Court specifically 
directed that in the future this charge should be given even 
absent a request.** That future is now. The opinion in this 
case and the failure to reverse where, on the facts, the in- 
struction micht well have affected the outcome of the trial, 
May well lead to the conclusion that this Court does not mean 


what it says. 


*While the trial judge was the same in both trials, de- 
fense counsel for the second trial was new, and he -- Robert 
Mitchell, Esq. -- had been substituted as counsel by the court 
onl, two days before trial. As 


**See also United States v. Erb, slip op. 49, 64,(2d Cir., 
Cctober 1, 1976). 


For the foregoing reasons, rehearing or rehearing en banc 


should be granted. 
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(Arguea November 4, 1976 Decided December 1, 1976.) 
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Unitep Sra 
Plaintiff-A ppellee, 
---against— 
Juays MacDoveat-Pena and ixixostey horarprer, 
D “ndants-Appellants. 
a 
Before: 
Moore, “rrxsBerc and Mesxm1, 


Circuit Judges. 


a oe 


Appeal from convictions after jury trial before Dudley 
13. Bonsal, J., United States Distrie’ Court for the Southern 


District of New York, for interstate transportation of 
stolen securities aid coins and conspiracy to do the same 
in violation of 18 U.3.C. $§ 371, 2314. 

Affirmed. 


aie e ancl 

Suzita Grxsperc, New York, N.Y. (William J. 

Gallagher, The Legal Aid Society, Federal 

Defender Services Unit, on the brief), for 
Appellant MacDougal-Pena. 
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Paut B. Bercmay, ew York, N.Y. (William 
P. Ford, on the brief), for Appellant Ro- 
tardier. 


T. Barry KiycHau, Assistant United States 
Attorney (Robert B. Fiske, Jr., United 
States Attorney fur the Southern District 
of New York; Lawrence B. Pedowitz, As- 
sistant United States Attorney, on the 
brief}, for Appellee. 


—-— Oe 
Fernsero, Circuit Judge: 


Kingsley Rotardier and Juan MacDougal-Pena appea 
from jue gments of conviction in the United States District 
Court for the Scuthern District of New York after a jury 
trial before Dudley B. Bonsal, J. Appellants were ‘con- 
victed under 18 U.8.©. §§ 371, 2314 of interstate transporta- 
tion of stolen securities and stolen coins and of conspiracy 
to commit those crimes. Each defendant received concur- 
rent three-year sentences on each count. Pena challenges 
his convictic:. on all counts; Rotardier appeals only frou 
his conspirac’ conviction. For reasons set forth below, we 
affirm the judgments of conviction. 


I 


From the evidence before it, the jury could have found 


the following facts: The securities and coins were stolen 
from two residences in St. Croix, Virgin Islands, owned 
by Caroline Swift. In April 1974, appellants, using aliases, 
and two other men moved into the downstairs apartment 
of one of these houses, known as Hill Villa. Mrs. Swift 
lived on the upper floor. About a month later, workmen 
delivered a fire-proof filing cabinet to Mrs. Swift at Hill 
Villa, at a time when someone in defendants’ downstairs 
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apartment probably noticed t! delivery. Thereafter, Mrs. 
Swift and her housekeeper, Viola Westerman, put secur- 
ities, paperweights, and a gold and silver coin collection 
in the cabinet. Mrs. Swift also put valuable coins in a safe 
at her other house in St. Croix, known as the Chalet. On 
May 9, 1974, Mrs. Swift left for the United States. 

On July 10, 1974, Viola Westerman discovered chat some- 
one had stolen rare coins from the safe in the Vhalet and 
had tampered with the locked filing cabinet at Hill Villa. 
She notified the police and Mrs. Swift. When the police 
came, defendants Rotardier and Pena were outside Hill 
Villa next to a Volkswagen van. The two men entered the 
van and disappeared from St. Croix. 

The next day, both men appeared at Ha: den, Stone, Inc., 
a New York City brokerage house, with s.curities stolen 
from Mrs. Swift. Rotardier and Pena were dressed in 
white suits and sandals. They were accompanied by one 
Harvey Bernstein, apparently a friend of Rotardier’s and 
known to one of the Hayden, Stone employees. lena did 
not join in the conversation bui was present while Rotar- 
dier, passing himself off as “Steven Hyde-Swift,” and 
Bernstein opened a joint brokerage account by pledging 
as collateral more than $35,000 of the stolen securities, 
all in the name of Stephen Hyde-Swift; Rotardier signed 
the name “Swift” to varions documents. Hayden, Stone 
would not accept the other stocks, which were in the names 
of Caroline Swift or the Arthur M. Hyde Foundation 


While Hayden, Stone was attempting to verify the false 


information given by Rotardier, appellants were busy try- 


ing to sell a large cuantity of coins. Rotardier and two 
men dressed in white suits went to a coin dealer in Man- 
hattan and told him they had a large collection of coins 
coming from the Caribbean. Later in the week, one of 
them called the dealer from the airport and the three came 
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to him later that day with large, heavy wooden crates of 
valuable coins. These were similar to the coins stolen from 
Mrs. Swift. The dealer bought the coins, issuing a check 


for $23,719.20 to “Kinsley Rotardier,” who was staying 
at the Warwick Hotel. At the time, Rotardier lived at the 
Warwick, using the name “Wainwright.” Staying with him 


ino 
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eg Tso! mea “sv! ainwrig . Il au last ‘oOo 
occasions between July 15 and 19, Rotardier and Pena were 
picked up outside the hotel by a limousine service and 
driven eround New York. ‘iney wore tropical suits and 
sandals and paid the driver with $100 bills. 

On August 8, Rotarcier and Pena were arrested at the 
office of Hayden, Sione. Both carried false identification 
documents. They were indicted and tried shortly there- 
after, but the trial ended in a hung jury. They were 
tried on a superseding indictment in May 1976, and con- 
victed. 


Il 


Appellant Pena contends that there was not enough evi- 
dence to support his conviction on cither the count charg- 
ing conspiracy to transport or on the two substantive 
counts charging transportion of the stolen securities and 
coins. Pena’s counsel argues that if Pena had been a 
woman living with Rotardier, the insufficiency of the evi- 
dence against Pena would be clear.t Even on» this assump- 
tion, the argument fails. Pena lived with Rotardier at 
the time of the vicfts and the latter, who sensibly does 
not contest his conviction on the substantive counts, could 
not have concealed the burglaries of Mrs. Swift’s homes 
by himself. After appellants left the apartment, discarded 
coin books, several plastic coin containers and a silver 
platter of Mrs. Swift’s were found there. The jury could 


1 Counsel says that the record suggests a homosexual relationship, which 
supports the analogy. 
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have found that the apartment in which Pena and Rotar- 
dier lived had contained a large quantity of stolen mer- 
chandise, inclading more than 10,000 coins. Pena and 
Rotardier left shortly after the thefts were discovered? and 
both turned up at Hayden, Stone the next day in New 
York with stolen securitics, when Rotardier, in Pena’s 
presence, told a wholly false story to open an: int. The 
jury could alsuv have found that Pena helped deliver the 


cr 


ates of coins to the New York coin dealer. Counsel argues 


that Pena may have been ignorant of Rotardier’s activities 


and may have thought that Notardier left St. Croix to 
avoid eviction for non-payment of rent. On this theory, 
Pena merely left when Rotardier did, as a wife would, 
and then simply accompanied Rotardier to New York. Thi: 
is possible, but the jury could properly have believed that 
Pena knew what Rotardier was doing and was helping 
him. Similarly, Pena argues that there was no proof he 
had sufficient stake in the venture to justify finding him 
a participant in any conspiracy: The account at Hayden, 
Stone was not opened in Pena’s name nor was he payee 
of the check given for the coins. The ju:y, however, wis 
not bound by these formalities. It could , roperly have 
found that Pena expected to, and did share, in the period 
of high living in New York prior to the arrest 

Pena cites a number of cases to support his argument 
that the evidence thut he was a co-conspirator was insuffi 
cient to go to the jury. E.g., United States v. Johnson, 513 
F.2d 819, 825 (2d Cir. 1975); United States v. Cirillo, 499 
F.2d §72, 883-85 (2d Cir. 1974); United States v. Cianchetti, 
315 F.2d 584, 58S (2d Cir. 1963). We see no need to dis- 
cuss all of these decisions. Each depends on its facts and 
none is controlling here. For example, in United States 


Pena points out that a government witness placed Rotardier in New 
York before the July 10 date, but the jury was tiee to believe Mrs. 
Westerman that Pena and Rotardier left the Villa that day together. 
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v. Johnson, supra, lefendant was convicted of a narcotics 
conspiracy after he and his friend were stopped at the 
border and drugs were found in the friend’s car. This 
court reversed because there was not “an iota of evidence” 
connecting Johnson to his friend’s drug transactions. 513 
F.2d at 823. Here, there was evidence connecting Pena 

every stage of Rotardcier’s actions, from transportation 
of the stolen goods to their disposition. 

We conclude, therefore, that the evidence as to Pena on 
the conspiracy count was sufficient. Pena’s similar attack 
on the two substantive counts must also fail. He could 
properly have been found guilty, either on the theory of 
Pinkerton v. United States, 328 U.S. 640 (1946), or on an 
aiding and abetting 

Pena also argues thai the judge erred in his charge in 

respects: first, by telling the jury that Pena’s posses- 
sion of the securities and coins would give rise to the in- 


ference of knowledge tl the property was stolen, and 


second, by failing to instrnet chat mere presence at a crime 


} 


even with knowledge would not of itself establish partici- 
pation. In the trial court, Pena did not object to the former 
charge and apparently did not request the latter. Under 
the circumstances, we will not consider the points further. 
We do stress, as we recently did in United States v. Erb, 


and guilty knowledge* should 

be given, when appropriate, in the future whether re- 
quested or not. 

Finally, appellant Rotardier’s arguments regarding the 


conspiracy conviction require little discussion. Delivery of 


the stolen securities and the coins in Manhattan were overt 
acts in furtherance of the conspiracy and established venue 


3 See United States vy. Garyuilo, 310 F.2a 249, 254 (2d Cir. 1962); 
United States v. Terrell, 474 F.2d 872, 876 (24 Cir. 1973) 
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in the Southern District of New York The contention that 
the conspiracy ended when the securities and the ¢ ‘ns 
arrived at the airport in the Eastern District is without 
merit. Bullenbach v. United States, 326 U.S. 607 (1946), 


contrary.‘ Reotardie s “ing urgument 


proof of 


In Boillenbach, defeudan lid yt transport the stolen goods acrosa 
state line ut w yn the Ne ork “fence.” The Court reasoned 
r having conspired to transport 

roof that he... helped to 

tate transportation was 

, does not meau that the 

nce, Were not ucting in 


Turley, 135 F.24 867, 
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